UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

SUN LI FE ASSURANCE COVPANY
OF CANADA, (U.S.),
Pl aintiff,

v. : CA 05-172 S

| DA CONROY, PAUL S. DAVENPORT,
PAUL GONYA, CAROL KI MBERLY GRI GGS
al k/ a CARCL Kl MBERLY, JEFFREY
LU Z, H LOCKE MACDONALD
A. M CHAEL MARI NO, ROBERT R
NADEAU, ANTHONY J. ROBBI O JR.,
and FREDERI CK VON FREDREK

Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

Before the Court is Defendant Carol Kinberly Giggs’ Mdtion
for Entry of Default Judgments agai nst Def endants Nadeau, CGonya,
Mari no, Robbi o, Davenport, Von Fredrek' and Lui z (Docunent
(“Doc.”) #67) (“Mdtion for Entry of Default Judgnment” or
“Motion”) pursuant to Fed. R G v. P. 55(b)(2). The Mdtion has
been referred to me for prelimnary review, findings, and
recommended di sposition pursuant to 28 U.S.C. 8 636(b)(1)(B)

The Court has determined that no hearing is necessary. For the
reasons stated below, | recommend that the Mtion be granted.

! The Court spells Defendant Frederick Von Fredrek’s nane as it
appears in the Conplaint. A different spelling, “Von Frederek,”
appears in the caption of his answer (Docunent (“Doc.”) #45) and
notion to vacate default (Doc. #44). A third spelling appears in the
title and signatory paragraph of the latter two docunents: “Von
Frederick.” Answer of Defendant Frederick Von Frederick at 1, 6;

Def endant Frederick Von Frederick’s Motion to Vacate Default at 1.



Facts? and Travel

This is an interpleader action. See Conplaint for
| nterpl eader (Doc. #1) (“Conplaint”) § 1. Plaintiff Sun Life
Assurance Conpany of Canada, U. S. (“Plaintiff” or “Sun Life”), is
a stock life insurance conpany with a principal place of business
in Wllesley HIls, Massachusetts. [d. § 3. 1In 1984 and 1985
Sun Life issued a total of seven annuity contracts (the
“Contracts”) to Frederick A Gonya (“Frederick”). 1d. T 14. The
Contracts bear the follow ng nunbers: 08-0880-138224 (“Contract
224"), 08-0880-138233 (“Contract 233"), 08-0880-145038 (“Contract
038"), 08-0880- 145056 (“Contract 056”), 08-0880-145065 (“Contract
065”), 08-0880-145074 (“Contract 074”), and 71-7100- 001929

(“Contract 929”). 1d. At various times prior to his death on
Sept enber 6, 1999, Frederick designated one or nore of the naned
Def endants as beneficiaries of one or nore of the Contracts. [d.
19 15-16.

Sun Life filed this action on April 25, 2005, see Docket,
all eging that “a dispute exists anong the defendants regardi ng
who are the beneficiaries under the Contracts and how the
proceeds fromthe Contracts should be distributed anong them”
Complaint 1 19. The Conpl aint named ten individuals as

2 Because default has entered agai nst Def endants Paul S.
Davenport (“Davenport”), Paul Gonya (“Gonya”), Jeffrey Luiz (“Luiz"),
A. Mchael Marino (“Marino”), Robert R Nadeau (“Nadeau”), Anthony J.
Robbi o, Jr. (“Robbio”), and Frederick Von Fredrek (“Von Fredrek”)
(collectively the “defaul ted Defendants”), see Cerk’'s Entry of
Default (Docs. #31, #32, #33, #34, #35, #36, #37), as to the defaulted
Def endants the factual allegations of the Conplaint are taken as true,
Brockton Sav. Bank v. Peat, Marwick, Mtchell & Co., 771 F.2d 5, 13
(1t Cir. 1985)(“[T]here is no question that, default having been
entered, each of [plaintiff’s] allegations of fact nmust be taken as
true and each of its ... clainms nust be considered established as a
matter of law. ”) see also Otiz-CGonzalez v. Fonovisa, 277 F.3d 59, 62-
63 (1t Cir. 2002)(“A defaulting party is taken to have conceded the
truth of the factual allegations in the conplaint as establishing the
grounds for liability as to which damages will be cal cul ated.”)
(internal quotation marks and citation onitted).
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Def endants: lIda Conroy (“Conroy”), Paul S. Davenport
(“Davenport”), Paul Gonya (“Gonya”), Carol Kinberly Giggs,
a.k.a. Carol Kinberly (“Giggs”), Jeffrey Luiz (“Luiz”), H Locke
MacDonal d (“MacDonal d”), A. M chael Marino (“Marino”), Robert R
Nadeau (“Nadeau”), Anthony J. Robbio, Jr. (“Robbio”), and
Frederick Von Fredrek (“Von Fredrek”). Conplaint at 1.

According to the Conplaint, Frederick allegedly designated
Giggs as the beneficiary of six of the Contracts on August 19,
1999, see Conplaint Y 22, 30, 34, 39, 43, 48, and, upon
information and belief, Giggs claimed to be the beneficiary of
Contract 233, id. ¥ 26. The Conplaint further alleges that
“Griggs contends that the proceeds fromthe Contracts shoul d be
distributed directly to her,” id. ¥ 19, but six Defendants,
Davenport, Gonya, Marino, Nadeau, Robbi o, and Von Fredrek,
objected to such distribution, see id. Each of the six, “[u]pon
information and belief,” id. 11 23, 27, 31, 35, 40, 44, 49,

di sputed Giggs’ claimto the proceeds of one of the Contracts,
see id.?

Only three Defendants, Conroy, MacDonal d, and Giggs,
responded to the Conplaint by filing tinmely answers. See Docs.
#3, #15, #16; see also Docket. The renmining seven Defendants,
Davenport, Gonya, Luiz, Marino, Nadeau, Robbio, and Von Fredrek
(the “defaulted Defendants”), who are the subjects of the instant
Motion for Entry of Default Judgnment, did not file tinely answers
or responses to the Conplaint, see Docket, and they were

3 The particul ar disputes were between:

Griggs and Von Fredrek as to Contract 224, Conplaint | 23;
Griggs and Gonya as to Contract 233, id. § 27;

Griggs and Marino as to Contract 038, id. T 31;
Griggs and Conroy as to Contract 056, id. | 35;
G&iggs and MacDonald as to Contract 065, id. f 40;
Griggs and Nadeau as to Contract 074, id. Y 44; and

Griggs and Luiz as to Contract 929, id. { 49.
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defaul ted on Cctober 24, 2005, see Docs. #31-37.

Six of the defaulted Defendants (Davenport, Gonya, Mari no,
Robbi o, Nadeau, and Von Fredrek) filed notions on Novenber 16,
2005, to vacate the default and to allow themto answer the
Conpl ai nt. See Docket; see also Docs. #41, #44, #47, #50, #53,
#56. Luiz had advised Sun Life in a letter dated June 28, 2005,
that he did “not object to Sun Life's distribution of the assets
according to their records as designated by the owner of the
policies, Frederick Gonya, at the tinme of his passing.”

Menor andum of Defendant Carol Kinberly Giggs!!in Support of
Motion for Entry of Default Judgnents agai nst Defendants Nadeau,
Gonya, Marino, Robbio, Davenport, Von Fredrek and Luiz (“Giggs’
Mem ”), Exhibit (“Ex.”) A (Letter fromLuiz to Kirby of 6/28/05).

Foll owi ng a hearing on January 6, 2006, the Court denied the
notions to vacate in a nmenorandum and order issued on January 12,
2006. See Menorandum and Order Granting Plaintiff’s Mdtion to
Deposit Proceeds and Denying Mdtions to Vacate Default (Doc. #61)
(“Menorandum and Order of 1/12/06”). |In that same nenorandum and
order, the Court granted Sun Life's notion to deposit the
proceeds of five of the Contracts with the Cerk.* See id. None
of the defaulted Defendants objected to, or otherw se sought
review of, the Menorandum and Order of 1/12/06 which denied their
notions to vacate the defaults. See Docket.

The instant Motion for Entry of Default Judgnment was filed
by Defendant Giggs on February 14, 2005. See Docket. By the
Motion, Giggs seeks to have default judgment enter against the
def aul ted Defendants and in her favor concerning five annuity

“ Sun Life's notion to deposit proceeds originally sought to
deposit the proceeds of all seven Contracts with the derk. See
Plaintiff's, Sun Life Assurance Conpany of Canada, (U.S.) Mtion to
Deposit Proceeds into Court (Doc. #21). At the January 6, 2006,
hearing Sun Life anmended the notion to exclude Contracts 056 and 065
fromits scope. See Menorandum and Order of 1/12/06 at 2.



Contracts: 224, 233, 038, 074, and 929. See Mdtion at 4. The
Motion also recites that Giggs, Conroy, and MacDonal d have
“settled their differences, if any, concerning Contracts 056 and
065,” id. at 2, as a result of a stipulation (Doc. #65) entered
by the Court on February 1, 2006, see id.
1. Jurisdiction

As an initial matter, when judgnent is sought against a
party who has failed to plead or otherw se defend, a district
court has an affirmative duty to assure itself that it has
jurisdiction over both the subject nmatter and the parties. See
Sys. Pipe & Supply, Inc. v. MV Viktor Kurnatovskiy, 242 F.3d
322, 324 (5" Cir. 2001); Inre Tuli, 172 F.3d 707, 712 (9" Gr.
1999); Dennis Garberg & Assocs., Inc. v. Pack-Tech Int’'|l Corp.
115 F.3d 767, 772 (10" Cir. 1997); Wllians v. Life Sav. & Loan,
802 F.2d 1200, 1203 (10" Cir. 1986); see also Daynard v. Ness,
Mot l ey, Loadholt, Richardson & Poole, P.A. , 290 F.3d 42, 50 (1*
Cr. 2002)(“To hear a case, a court nust have personal

jurisdiction over the parties, ‘that is, the power to require the
parties to obey its decision.””)(quoting United States v. Sw ss
Am Bank, Ltd., 191 F.3d 30, 35 (1t Cir. 1999)); Letelier v.
Republic of Chile, 488 F. Supp. 665, 668 (D.D.C 1980) (hol ding
that issue of subject matter jurisdiction should be fully

expl ored despite previous entry of default); cf. Hugel v. MNell,
886 F.2d 1, 3 n.3 (1%t Gr. 1989)(“[Where the court rendering
the default judgment is shown to |ack personal jurisdiction over

t he defendant, ... the judgnment nay be vacated and set aside by
the rendering court on notion, or by another court on collateral
attack.”)(quoting 6 More’'s Federal Practice para. 55.09)(second

alteration in original). Accordingly, this Court exam nes both
subj ect matter and personal jurisdiction.



A.  Subject Matter Jurisdiction

“Under 28 U. S.C. 8§ 1335,[% a district court has jurisdiction

of any civil action of interpleader involving noney or property

worth $500 or nore where two or nore adverse cl ai mants,

of

di verse citizenship as defined in 28 U S.C. § 1332, ‘are claimng

or may claimto be entitled to such noney or property,’

if the

plaintiff has deposited the noney or property with the court.”

New York Life Ins. Co. v. Connecticut Dev. Auth., 700 F

528 U S.C. § 1335 states that:

2d 91,

(a) The district courts shall have original jurisdiction of
any civil action of interpleader or in the nature of
interpleader filed by any person, firm or corporation,
association, or society having in his or its custody or

possessi on noney or property of the value of $500 or nore, or
havi ng i ssued a note, bond, certificate, policy of insurance,
or other instrunment of value or anount of $500 or nore, or
providing for the delivery or paynment or the | oan of noney or
property of such anmount or value, or being under any
obligation witten or unwitten to the anount of $500 or nore,
i f

(1) Two or nore adverse claimants, of diverse citizenship as
defined in subsection (a) or (d) of section 1332 of this
title, are claimng or may claimto be entitled to such noney
or property, or to any one or nore of the benefits arising by
virtue of any note, bond, certificate, policy or other
i nstrunent, or arising by virtue of any such obligation; and
if (2) the plaintiff has deposited such nobney or property or
has paid the anount of or the loan or other value of such
i nstrunent or the ampunt due under such obligation into the
registry of the court, there to abide the judgnment of the
court, or has given bond payable to the clerk of the court in
such amount and with such surety as the court or judge may
deem proper, conditioned upon the conpliance by the plaintiff
with the future order or judgnent of the court with respect to
the subject matter of the controversy.

(b) Such an action may be entertai ned although the titles or
claims of the conflicting claimants do not have a comon
origin, or are not identical, but are adverse to and
i ndependent of one anot her.

28 U.S.C. § 1335.
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(2 Cir. 1983)(footnote omtted). “The requisite diversity
exists if at |least two of the adverse claimants are citizens of
different states, without regard to the citizenship of other
claimants or the stakeholder.” New York Life Ins. Co. V.
Connecticut Dev. Auth., 700 F.2d at 95 n.5.

This action was brought pursuant to Fed. R Cv. P. 22°% and
28 U. S.C. 88 1335, 1397, and 2361.% See Conplaint 1 1. The

® Fed. R GCv. P. 22, which governs interpleader actions, states:

(1) Persons having cl ai ns agai nst the plaintiff may be joi ned
as defendants and required to i nterpl ead when their clains are
such that the plaintiff is or may be exposed to double or
multiple liability. It is not ground for objection to the
joinder that the clains of the several claimants or the titles
on which their clains depend do not have a comon origin or
are not identical but are adverse to and independent of one
another, or that the plaintiff avers that the plaintiff is not
liable in whole or in part to any or all of the claimnts. A
def endant exposed to simlar liability may obtain such
i nterpleader by way of cross-claim or counterclaim The
provi sions of this rule supplenment and do not in any way linit
the joinder of parties permitted in Rule 20.

(2) The remedy herein provided is in addition to and i n no way
supersedes or limts the remedy provided by Title 28, U S. C
88 1335, 1397, and 2361. Actions under those provisions shal
be conducted in accordance with these rul es.

Fed. R Cv. P. 22.

728 U S.C 8§ 1397 provides: “Any civil action of interpleader or
in the nature of interpleader under section 1335 of this title may be
brought in the judicial district in which one or nore of the clainmnts
reside.” 28 U S.C § 1397.

8 28 U.S.C. § 2361 provides:

In any civil action of interpleader or in the nature of
i nterpl eader under section 1335 of this title, a district
court may issue its process for all claimnts and enter its
order restraining them from instituting or prosecuting any
proceeding in any State or United States court affecting the
property, i nstrunment or obligation involved in the
i nterpl eader action until further order of the court. Such
process and order shall be returnable at such time as the
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Compl ai nt al |l eges that Davenport and Gonya are residents,
respectively, of Florida and California, see Conplaint | 5-6,
while the other eight Defendants (Conroy, Giggs, Luiz,

MacDonal d, Marino, Nadeau, Robbio, and Von Fredrek) are residents
of Rhode Island, see id. Y7 4, 7-13. Therefore, diversity of
citizenship is present. Additionally, Sun Life has deposited the
proceeds fromfive of the Contracts into the Registry of the
Court.® Thus, this Court has original jurisdiction by virtue of
the federal interpleader statute, 28 U S.C. § 1335. See State
St. Bank & Trust Co. v. Dennman Tire Corp., 240 F.3d 83, 89 n.4
(1t Cir. 2001)(stating that 28 U. S.C. § 1335 provides
jurisdiction to federal courts over interpleader actions having

“[t]wo or nore adverse claimnts, of diverse citizenship”)
(alteration in original); see also Conplaint § 2 (alleging that
this Court has original jurisdiction pursuant to 28 U. S.C. § 1335
and that venue is appropriate in this Court pursuant to 28 U S. C
8§ 1397 as one or nore of the defendants reside in this district).
Accordi ngly, subject matter jurisdiction exists.

B. Personal Jurisdiction

Davenport, Gonya, Luiz, Robbio, Marino, and Nadeau each
signed a wai ver of service of process in this matter, see Docs.
#6, #9-13, and Von Fredrek was personally served with a sumons
and a copy of the Conplaint, see Doc. #5. Thus, personal

court or judge thereof directs, and shall be addressed to and
served by the United States marshals for the respective
districts where the claimnts reside or may be found.

Such district court shall hear and deternine the case, and nmay
di scharge the plaintiff from further liability, make the
i njunction permanent, and make all appropriate orders to
enforce its judgnent.

28 U.S.C. § 2361

® Sun Life deposited the sumof $273,692.83 into the Registry of
the Court on January 24, 2006.



jurisdiction exists as to the defaulted Defendants by virtue of
either a waiver of service of process and conplaint or service of
a sutmons and conplaint. See Farm Credit Bank of Baltinore v.
Ferrera-Goitia, 316 F.3d 62, 68 (1t Cr. 2003)(noting that
personal jurisdiction over a defendant may be obtai ned by either

service of process or waiver of service of process).

Accordingly, | find that the Court has personal jurisdiction over
t he defaul ted Def endants.
[11. Judgnent

A. Myving Party

The instant Motion for Entry of Default Judgnent has been
filed by &Giggs, a Defendant in the action. See Mtion. Wile
nore frequently it is the plaintiff who noves for entry of
default judgnent, the right of a defendant in an interpleader
action to do so is recognized. See Am Nat’'| Bank & Trust Co. of

Chicago v. Alps Elec. Co., No. 99 C 6990, 2002 W 484845, at *2
(N.D. 1l'l. Mar. 29, 2002)(finding that defendant was “clearly
entitled” to have his notion for default judgnent granted agai nst

one of two other defendants who had neither answered nor
appeared); Qulf Coast Galvanizing, Inc. v. Steel Sales Co., 826
F. Supp. 197, 203-04 (S.D. Mss. 1993) (“Thus, an interpleader

cl ai mant may obtain judgnment when the remaining claimnts have

def aul ted, unless, however, the conpeting claimant is the United
States.”); European Am Bank v. Royal Aloha Vacation C ub, No. 87
ClV. 2154 (RW5), 1988 W. 68194, at *1-2 (S.D.N. Y. June 20, 1988)
(granting nmoving defendant’s notion for default judgnment against

two ot her defendants who did not file a tinely answer to the
conpl ai nt).

B. Basis

Giggs has resolved her dispute with Conroy and MacDonal d,
the other two Defendants who have not been defaulted. See
Stipulation Concerning Distribution of Annuity Proceeds (Doc.



#65) (“Stipulation”). Conroy clainmed an interest only in
Contract 056, see Doc. #15 (Conroy Answer), and MacDonal d cl ai ned
an interest only in Contract 065, see Doc. #3 (MacDonal d Answer).
They have each executed a stipulation authorizing and directing
Sun Life to distribute the proceeds of the annuity contract in
which they clained an interest to Giggs. See Stipulation | 4,
5. Conroy and MacDonal d have al so agreed to execute releases in
favor of Sun Life after the proceeds have been distributed to
Giggs. 1d. § 7. Thus, in light of the Stipulation, for
practical purposes, the only remaining defendants in this action
are &iggs and the defaulted Defendants.

A naned i nterpl eader defendant who fails to answer the
i nterpl eader conplaint and assert a claimto the res forfeits any
claimof entitlenent that m ght have been asserted. See Gl f
Coast Galvanizing, Inc. v. Steel Sales Co., 826 F.Supp. 197, 203
(S.D. Mss. 1993)(citing Gen. Accident Group v. Gagliardi, 593
F. Supp. 1080, 1089 (D. Conn. 1984); Nationwide Miut. Fire Ins. Co.
v. Eason, 736 F.2d 130, 133 n.4 (4" Cir. 1984)(“if all but one
named i nterpl eader defendant defaulted, the remai ni ng def endant
woul d be entitled to the fund”). Thus, | find that the defaulted
Def endants by their failure to answer or otherw se respond to the

Conpl ai nt have forfeited any claimto the proceeds fromannuity
Contracts 224, 233, 038, 074, and 929.% | further find that
Giggs by virtue of her status as the sol e renaini ng Defendant
who has asserted a claimto the proceeds of those Contracts is
entitled to the funds which have been deposited in the Registry
of the Court. See New York Life Ins. Co. v. Connecticut Dev.
Auth., 700 F.2d 91, 95-96 (2" Cir. 1983)(affirm ng portion of

1 I'n the process of finding that Gonya, Marino, Robbi o, Nadeau,
and Von Fredrek were not entitled to have the defaults vacated, the
Court found that none of them had denpnstrated that he had a
nmeritorious claimto funds which Sun Life sought to deposit. See
Menor andum and Order of 1/12/06 at 9.
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j udgnment which directed that proceeds deposited with court be
paid to the sol e remaining non-defaul ted defendant); Gen.
Accident G oup v. Gagliardi, 593 F. Supp. 1080, 1089 (D. Conn
1984) (noting affirmation in New York Life of “judgnment directing

that the proceeds already deposited with the court be paid to the
sol e remai ni ng non-defaulted cl ai mant”).

C. Form

Default judgnments shoul d enter against the defaulted
Def endants (Davenport, Gonya, Luiz, Marino, Nadeau, Robbio, and
Von Fredrek) and in favor of Giggs concerning the proceeds of
Contracts 224, 233, 038, 074, and 929. See Mdtion at 4. The
proceeds of these Contracts which have been deposited into the
Regi stry of the Court should be paid to Giggs, and the defaulted
Def endants should be restrained frominstituting any action
against Sun Life relating to the recovery of the proceeds of
those Contracts. See Conplaint, Prayer for Relief.
I V. Concl usion

For the reasons stated above, | recommend that the Mtion
for Entry of Default Judgnent be granted (in the form stated
above). Any objections to this Report and Recomendati on nust be
specific and nmust be filed with the Cerk of Court within ten
(10) days of its receipt. See Fed. R Cv. P. 72(b); DRI LR Cv
72(d). Failure to file specific objections in a tinely manner
constitutes waiver of the right to review by the district court
and of the right to appeal the district court’s decision. See
United States v. Val encia-Copete, 792 F.2d 4, 6 (1% Cr. 1986);
Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1°
Cir. 1980).

DAVID L. MARTIN
United States Magi strate Judge
March 16, 2006
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